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�

                                                 
1  Yamagiwa's motion for litigation expenses (Doc. #219) is set for hearing on April 24, 2008.  
Under the law explained in that motion, the City must not only pay its own attorneys' fees for bringing the 
present motion, but also Yamagiwa's attorneys' fees for opposing it. 
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2  The City's attempted revival of its regulatory takings argument was likewise thoroughly briefed 
and rejected earlier.  (Doc. #47, pp. 15-20; Doc., #80, pp. 9-15; Doc. #101, pp. 17-21.) 
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L#3!�(�!"!.*!��=�; !#%�.-"�,!/!#�#)�.L�5�#.����#�(���4��6C��.-�L"�)%�"�#+��#)�.L�5�#.����#�

(����4�6�����.!��=�#3)"�)"�!.�+/3�#��!"#�8%)"3�#3!�(�!"!.*!��=������
�������#��%%�"#�.-)./�

; �#!�����"�#+��#!-�"�)%�' �:!"���; !#%�.-C�#3!�"�)%�' +"#�8!�"�#+��#!-�; )#3).�#3!�+((!���.!�
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=��#�=����#�%!�"#����*�."!*+#),!�-�&"�).�' ��!�#3�.���B ��=�#3!�&!��"��=��!*��-���5� �*��J�����

Q��� ���#�(�����6����#��%%�; !#�"�)%"���!�3&-�)*�"�)%"C�(��#)*+%���*�%���(�##!�."��.-�' �##%)./�

' +"#�8!�=�+.-�8&���=)!%-�).,!"#)/�#)�.���5� �*��J�����Q�������#�(�����6���.-�.�#��%%�

3&-��(3&#)*�,!/!#�#)�.�' �:!"���; !#%�.-C���(��#)*+%���-!/�!!��=�; !#.!""��==).)#&�' +"#�

"����!�
����).���"�' (%!���!���((��>)' �#!%&����=!!#�).�-)�' !#!����5� �*��J�����Q�������#�

(��1��6��3�������-�!"�#3!�0 )#&�(�).#�#��!,)-!.*!�#3�#��!�*3; ��-E"�(�"#2����������
���

; !�!��((�!*)�8%!�#�����!�"�.�8%!�' �.��+#")-!�#3!�%)' )#�#)�."�(!�)�-� �

� 3�#�#3!������
���"3�; !-�; �"�#3!�=�%%�; )./4��5�6�).�������; 3!.�#3!�0 )#&�

(%�*!-�#3!�S�1����D�D1�%)!.��.��!�*3; ��-�#��(�&�=���!>(�.")�.��=�#3!�"!; �/!�#�!�#' !.#�

(%�.#��)#�����
����!-+*!�#3!�%)!.�8�"!-��.��!�*3; ��-�8!)./�!.#)�!%&����(��#)�%%&�

+.-!,!%�(�8%!�K�)#�*�%*+%�#!-�#3!�%)!.�8�"!-��.�-!,!%�(' !.#��=�� �3�' !"��.�

�!�*3; ��-�5� �*��J�����Q�������#�(���16C�5�6�).����1��; 3!.�#3!�0 )#&��((��,!-��!,)"!-�

�""!""' !.#"�=���#3!�"!; !��#�!�#' !.#�(%�.#�!>(�.")�.��)#��.*!��/�).�-)-�.�#��!-+*!�#3!�

%)!.�8�"!-��.��!�*3; ��-�8!)./�!.#)�!%&����(��#)�%%&�+.-!,!%�(�8%!�5� �*��J�����Q�������#�

(���D6C�5 6�).����*3�������#3!�0 )#&E"��%�..)./�0 �' ' )"")�.�=�+.-�#3!�!�; �"�)."+==)*)!.#�

).=��' �#)�.�#��*�.*%+-!�; 3!#3!�����.�#�#3!�!�; !�!�.!; �; !#%�.-"��.��!�*3; ��-�5� �*��

J�����Q�� ����#�(�����6��
=�#3!�0 )#&E"��; .��%�..)./�0 �' ' )"")�.�*�+%-.E#�-!*)-!�; 3!#3!��

#3!�!�; !�!�.!; �; !#%�.-"��.��!�*3; ��-�).����*3������K��=#!��3)�)./�����!>(!�#"�#��

(�!(��!�(�!%)' ).��&��!(��#"�5� )-!�.E"�?�.+��&�� ��������!(��#�N	>���O��.-��+==' �.E"�

���*3�����������!(��#�N	>���O6�K�3�; �*�.�@�' �/); ��8!��!�"�.�8%&�*3��/!-�; )#3�"+*3�

:.�; %!-/!�' ��!�#3�.�#3�!!�&!��"�8!=��!�"3!�"+!-�).���&�����R�

�3!�0 )#&�#�)!"�#����/+!�#3�#�#3!�; !#%�.-"�-)-�.�#�(3&")*�%%&�-�' �/!�

�!�*3; ��-���.-�"�&"�#3!�!�)"�.��*�"!�%�; �"��3�%-)./���5�#.����#�(�� 4���F��4��6��
.��������

 
����!�
��
�!"�
���	�
�������#�!"��
��1 1���	���-��11�5A ������16��#3!�A )�/).)���+(�!' !�

0 �+�#�-!�%#�; )#3�#3!�"#�#+#!��=�%)' )#�#)�."�).���*�"!�")' )%���#��#3)"��.!����!#3!%��; .!-�

")>�(��*!%"�M�.!-�=����!")-!.#)�%�-!,!%�(' !.#���
.��������!#3!%E"�; !#%�.-"�*�."+%#�.#�
                                                 
3  The City notes that the April 1990 Harding Lawson Report was not admitted into evidence, but 
then attempts to draw some conclusions from it anyway.  (Mtn., at p. 8:7-20.)  This is patently improper, 
as the Report is not evidence.  (See, e.g., 9th Cir. Model Jury Instruction No. 3.2.) 
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�1��6���
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�; .!-��8+#�#3!�-!,!%�(' !.#��!P+)�!-�#3!�0 )#&�#��=)%%�"�' !�; !#%�.-"����3!�0 )#&��!*!),!-�

(!�' )"")�.�=��' �#3!���' &�0 ��("�#��=)%%�#3!�; !#%�.-"��"��%�./��"�)#��=="!#�#3!�%�"#�

; !#%�.-"�8&�*�!�#)./�.!; �; !#%�.-"�!%"!; 3!�!���L	%"!; 3!�!L�#+�.!-��+#�#��8!��.���

0 )#&2�; .!-�(��*!%��-H�*!.#�#���!#3!%E"�%�.-����!#3!%�:.!; ��=�#3!�(%�..!-�(��H!*#��.-�

=)%!-���; �)##!.�(��#!"#�; )#3�#3!���' &�0 ��("�).����1��8+#�#3!�0 )#&E"�(��H!*#�; !.#�=��; ��-�

�.&; �&���
.�������#3!�0 )#&�*�."#�+*#!-�*3!*:�-�' "�).���"#�!�' ��.-�8!�' "��.�)#"�%�.-"��).�

�.�!==��#�#��*�!�#!�#3!��!(%�*!' !.#�; !#%�.-"���
#"�(��H!*#�; �"�!,)-!.#%&�����+")./�"+**!""���


.�� !*!' 8!���������!#3!%�"+!-�#3!�0 )#&�=���S���' )%%)�.���%%!/)./�#3�#�#3!�0 )#&E"�(��H!*#�

3�-���)"!-�#3!�; �#!��#�8%!��.��!#3!%E"��-H�*!.#�%�.-��*�.,!�#)./������*�!"��=�)#�=��' �

-!,!%�(�8%!�+(%�.-"�#��+.-!,!%�(�8%!�; !#%�.-"���5��������1 1���	���-��#��1��6�

�3!�0 )#&�*%�)' !-�#3�#�#3!��2&!���"#�#+#!��=�%)' )#�#)�."�3�-��+.��.��!#3!%E"�

*%�)' ��8!*�+"!�)#"�(��H!*#�; �"�8+)%#�).�������.-���; )#.!""�3�-��8"!�,!-�; �#!��8�*:!-�+(�

).���-��).�/!�-)#*3��.��!#3!%E"�(��(!�#&�).����*3���������

� L�!#3!%�*�.#!.-!-�#3�#�)#"�*�+"!"��=��*#)�.��**�+!-�
; 3!.�)#"�(�!,)�+"%&�-!,!%�(�8%!�+(%�.-"�; !�!�*�.,!�#!-�
).#��!*�.�' )*�%%&�+.-!,!%�(�8%!�; !#%�.-"�).������8&��!�"�.�
�=�#3!�0 )#&E"��*#)�."���.-�.�#�8!=��!�L��5��������1 1���	���-��#�
�1��6�

�

�3!�#�)�%�*�+�#�")-!-�; )#3�#3!�0 )#&��=).-)./��!#3!%E"�*�' (%�).#�; �"�8���!-�8&�

#3!�"#�#+#!��=�%)' )#�#)�."����+#�#3!�A )�/).)���+(�!' !�0 �+�#��!,!�"!-���
#�3!%-�#3�#��**�+�%�

; �"���P+!"#)�.��=�=�*#��.�; 3)*3�#3!�0 )#&�8��!�#3!�8+�-!.��=�(���=���5��������1 1���	���-��#�

�1�2�D��6���&�"+8' )##)./�#3!�)""+!�#��#3!�#�)�%�*�+�#�=���-!*)")�.��3�; !,!���#3!�0 )#&�

; �),!-�)#"��)/3#�#��3�,!�#3!�)""+!�-!*)-!-�8&���H+�&����!*�+"!�)#"�"+8' )##!-�(���=�; �"�

).�-!P+�#!��#3!�"#�#+#!��=�%)' )#�#)�."�-!=!."!�; �"��!H!*#!-��.-�#3!�*�"!�; �"��!' �.-!-�

=���#�)�%����3!�"#�#!��+(�!' !�0 �+�#�=�+.-�#3�#�#3!�' !�!�(�!"!.*!��=�; �#!���.��!#3!%E"��

�
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%�.-�-)-�.�#�#�)//!��#3!�"#�#+#!4�

LN� O!�*�..�#�"�&�#3�#�#3!�' !�!�(�!"!.*!��=�; �#!��).�"+*3���
-)#*3�)"��).�)#"!%=��).H+�)�+"����-�' �/)./�#��#3!�%�.-��.-�#3!�!�
; �"�.��=+�#3!��!,)-!.*!�=��' �; 3)*3�).H+�&����-�' �/!�*�+%-�
8!�).=!��!-����������3!�0 )#&�8��!�#3!�8+�-!.��=�(���=��.�#3�#�
)""+!�N*)#�#)�.O���.-�=�)%!-�#��*���&�)#�L��5��������1 1���	���-��#�
�D��6�

�


.�8�#3���������.-�#3)"�*�"!����(+8%)*�(��H!*#�*�+"!-�; !#%�.-"�#��-!,!%�(��.�(�),�#!�

(��(!�#&���
.�8�#3���������.-�#3)"�*�"!��#3!��**�+�%��=�#3!�"#�#+#!��=�%)' )#�#)�."�)"���

P+!"#)�.��=�=�*#��.�; 3)*3�#3!�-!=!.-�.#�0 )#&�8��!�#3!�8+�-!.��=�(���=���
=��.&#3)./��#3!�

=�*#"�).���������!P+)�!-�#3!�%�.-�; .!��#3!�!�#��8!�!����,)/)%�.#��8!*�+"!�)#�:.!; �).�

�-,�.*!�#3�#�#3!�(+�(�"!��=�#3!�(+8%)*�(��H!*#�; �"�#��*�!�#!�; !#%�.-"����

�!�!���=�*�+�"!��#3!�0 )#&�����3�,!���=+%%�#�)�%��.�#3!�' !�)#"��; )#3���=+%%�

�((��#+.)#&�#��(�!"!.#�!,)-!.*!�#��"+((��#�)#"�"#�#+#!��=�%)' )#�#)�."�-!=!."!����3!�0 )#&�

*�+%-�3�,!�(�!"!.#!-�!>(!�#�#!"#)' �.&��.�; 3!.�#3!�L.!; L�(�"#2�����; !#%�.-"�=)�"#�

-!,!%�(!-��.��!�*3; ��-��8+#�)#�-)-�.�#�-��"����
."#!�-��#3!�0 )#&�-!%)8!��#!%&�*3�"!�#��

(+#��%%�)#"�#�)�%�!//"�).�#3!�L*�+"�#)�.L�8�":!#����/+)./�#3�#�; !#%�.-"��.��!�*3; ��-�

!>)"#!-�"��2���� ����"�).���������#3!�0 )#&�-)-�.�#�*���&�)#"�8+�-!.��.�#3!�"#�#+#!��=�

%)' )#�#)�."�-!=!."!���

�

�3!�0 )#&E"���/+' !.#�8�)%"�-�; .�#��#3)"4��#3�#�@�' �/); ��"3�+%-�3�,!�=)%!-�"+)#�

8!*�+"!�#3!�(��(!�#&��**�")�.�%%&�3�-�; �#!���.�)#����3)"�)"�")%%&��8!*�+"!�-�' �/!"�#��

@�' �/); ��-)-�.�#��**+��+.#)%�#3!�(3&")*�%�*3���*#!�)"#)*"��=�#3!�(��(!�#&�' �#+�!-�).#��

; !#%�.-"���� �' �/!"���!����!P+)�!-�!%!' !.#��=���(3&")*�%�#�:)./"�*%�)' ���5����������	�
����

���������+������0 �%���((���-� ���� 1��N��1 O�NL�*#)�."�=���#3!�#�:)./��.-�-�' �/)./��=�

(�),�#!�(��(!�#&���������!�"+8H!*#�#��#3!��+%!�#3�#�(���=��=�-�' �/!�)"��.�!""!.#)�%�(��#��=�#3!�

(%�).#)==E"�*�"!�LOC�3����������������
�������2�,�!��&��������
�!!�����
��	�(
�����$�������

                                                 
4  Indeed, the City's trial strategy requires it to do a 180° turnabout to play the statute of limitations 
front-and-center in its Motion.  At trial, the City's theory of the case was that its TAAD project did not 
cause Beachwood's wetlands; rather, the wetlands were natural and pre-existed TAAD.  Now, the City's 
about-face requires it to argue that its TAAD project so obviously caused Beachwood's wetlands that 
Yamagiwa should have filed suit earlier.  The two positions, obviously, are inherently irreconcilable. 
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��1�7�� -������������N7!-�0 )������1O�NLN�O�*%�)' �-�!"�.�#��**�+!�+.#)%�#3!�*%�)' �.#�"+==!�"�

-�' �/!�LO�6����

�3!�-!,!%�(' !.#��=�; !#%�.-"��.��!�*3; ��-�3�"�(��/�!""!-��,!��#)' !���5� �*��

J�����Q�������#�(��1D�6��� 3!.�-�' �/!�)"�(��/�!""),!��#3!�"#�8)%)M�#)�.��((���*3��((%)!"���

�3�#��((���*3�)"���=%!>)8%!�"#�.-��-�; 3)*3�/),!"�#3!�8!.!=)#��=�#3!�-�+8#�#��#3!�).H+�!-�

%�.-�; .!�����3!�8�")"�=���#3!�-�*#�).!�)"�#3�#�L(��*!-+��%��)/)-)#)!"�"3�+%-�8!��,�)-!-L�

).�(��/�!""),!�(3&")*�%�-�' �/!�*�"!"���5�����
��
��  ��� �����#�D���6���

�
L�3!�0 �."#)#+#)�.�)"�E).#!.-!-�#��(�!"!�,!�(��*#)*�%��.-�
"+8"#�.#)�%��)/3#"��.�#�#��' �).#�).�#3!��)!"�E�������NQO���3!�7)=#3�
�' !.-' !.#�!>(�!""!"���(�).*)(%!��=�=�)�.!""��.-�.�#���
#!*3.)*�%��+%!��=�(��*!-+�!�!."3�).)./��%-����.!; �.)*!#)!"�
�!/��-)./�E*�+"!"��=��*#)�.E�K�; 3!.�#3!&���!�8��.��; 3!#3!��
#3!&�(��%)=!��#!���.-�; 3!.�#3!&�-)!�L��5�����
��
��  ��� �����#�
D���6�

�

0 �%)=��.)���#����=�%%�; "�#3!�"#�8)%)M�#)�.��((���*3����3!�-�#!��=�#3!�#�:)./�)"�L#3!�(�).#�).�

#)' !�; 3!.�#3!�-�' �/)./��*#),)#&�3�"��!�*3!-���%!,!%�������������
��������
������������������

��
��*�������
���
8��!�
���������"��"�����L��5$!�����	�
������������
�����������0 �%���((�� -�

� ���� ��N����O�N!' (3�")"��--!-O�6��
.�$!�����#3!�0 �+�#�3!%-�#3�#���-)==!�!.#�"#�#+#!��=�

%)' )#�#)�."��**�+�%��((%)!-�#���.��,!�=%)/3#�.�)"!�*�"!�).,�%,)./��
������"�� (��(!�#&��

8!*�+"!�#3!�.�)"!�-)-�.�#�"+8"#�.#)�%%&�).#!�=!�!�; )#3�(%�).#)==E"�L�������+"!��.-�

!.H�&' !.#��=�#3!�%�.-�L��5$!���������0 �%���((�� -��#�� �C�!' (3�")"�8&�#3!�0 �+�#6��

L
#�)"�8&�=�*+")./��.�#3!�)' (�*#��=�#3!�/�,!�.' !.#�%��*#),)#&�
+(�.�#3!�(��(!�#&��; .!�E"��������+"!�#3�#�#3!�*�+�#"�3�,!�
-!#!�' ).!-���-�#!��=�E#�:)./E�).�).,!�"!�*�.-!' .�#)�.��*#)�."�L��
5$!���������0 �%���((�� -��#�� ���!' (3�")"�8&�#3!�0 �+�#�6�

                                                 
5  Northwest Louisiana is the case where a weed called hydrilla grew and ultimately overtook a 
recreational lake.  The Court said that "potential harm" was not enough to trigger to statute; damages were 
required to be "quantifiable and present."  (Northwest, 446 F. 3d at 1291.)  Yet the City repeatedly speaks 
in the language of "potential" damage — not actual damage — in its brief.  (See, e.g., Mtn., at p. 4:16 
["potential physical damage"]; p. 5:8 ["potential" for damages]; p. 8:9 ["potential of damage"]; p. 17:8 
[impermeable soils "could" lead to soil saturation].)  A plaintiff who sues based on "potential" damages 
would be rapidly shown the courthouse door. 
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6  Along the way, the City also manages to miscite some trial testimony.  The City says there 
were "unsuccessful" attempts to farm Beachwood in the 1940s and 1950s (Mtn., at p. 15:15-17), but the 
evidence cited shows farming, not unsuccessful farming.  The City also asserts that Whelen saw 
pre-TAAD standing water on Beachwood "in the winter months" (Mtn., at p. 15:17-20), but Whelen later 
clarified on re-direct that he was talking about post-TAAD wintertime water — in the depressions that 
were dug as part of the TAAD project.  (Doc. #190 [6/6/07 Transcript] Whelen, 172:2-7].) 
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7  Crowell's action was based on the report issued by Melanie Mayer Gideon, the City's wetlands 
consultant #1.  Gideon's report was dated January 13, 1999, but she explicitly recognized her task to be "to 
determine whether there is potential wetlands on the property and if further wetland study is warranted."  
(Ex 99, at p. 1, emphasis added.)  Gideon thus only found "potential" wetlands on Beachwood that 
required further investigation — further investigation that the City never asked Gideon to do.  (Doc. #211, 
¶¶ 118-120, at pp. 48-49.)   
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8  Consider two hypothetically identical side-by-side homes in Half Moon Bay, both with the same 
market value of $1.2 million.  The owners of Property A bought it in 1965 for $25,000, while the owners 
of Property B bought it in 2004 for $1 million.  If both owners put their homes up for sale today, nobody 
would reasonably argue that Property A's owners "deserve" less for their property because they paid 
significantly less for it many years ago.  Fair market value has nothing to do with "profit" or "basis" — it 
reflects what the market would pay for the property on the date of value. 
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9  The stipulated judgment was not offered or introduced as an exhibit at trial, though it was 
previously before the Court on summary judgment briefing.  (Doc. #46, Exh. 444.) 
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10  In addition, the previous stipulation did not even mention Yamagiwa's claim for refund of 
assessments against Coastside County Water District.  That claim, properly construed as a substantive due 
process claim, was Yamagiwa's Fifth Cause of Action in the present suit, and (even though subsequently 
dismissed) formed an independent basis for the Court's subject matter jurisdiction.  (Doc. #211, ¶ 365, at 
p. 158.)   
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